testimony in support of the violation to be credible, and the
contestant/respondent's testimony, while possibly mitigating the
offense, has not rebutted the credible testimony presented by
MSHA in support of the violation. Accordingly, the violation
IS AFFIRMED.

Unwarrantable Failure

The violation in this case was set out in a section 104 (d) (2)
"unwarrantable failure" order issued by Inspector Garten.  Al-
though I have affirmed a finding of a violation of the cited
safety standard in question, there still remains the issue as to
whether or not the violation constitutes an "unwarrantable fail-
ure" by(the contestant/respondent to comply with the requirements
of section 75.523.  Contestant/respondent has stipulated that it
does not challenge the procedural underpinning for the order, and
it concedes that the precedent underlying section 104 (d) citation
and order "chain" was validly issued (Tr. 48) . However, con-
testant/respondent preserved its challenge to the "unwarrantable
failure" finding by the inspector.

As correctly stated by MSHA in its brief, the test for "un-
warrantable failure" is whether "the operator involved has failed
to abate the conditions or practices constituting such violation,
conditions or practices the operator knew or should have known
existed or which it failed to abate because of lack of due dili-
gence", Zeigler Coal Company, 7 IBMA 280, 295-296 (1977).

MSHA did not produce copies of the underlying section 104 (d)
citation and order, and I have no way of knowing why they were
issued.  In support of its argument that the violation here was
an unwarrantable failure, MSHA relies on the testimony of Inspec-
tor Garten. He believed that the violation was unwarrantable be-
cause he "felt this condition should have been known by mine
management" (Tr. 23).  In support of this conclusion, .Mr. Garten
was of the opinion that since the machine is on the section all
of the time, and since there is a qualified electrician present
who is required to inspect the equipment-during his weekly exami-
nation, the condition should have been discovered. Further,
Mr, Garten was of the view that the machine operator is required
to check the machine daily before he operates it, and if he finds
any condition that is out of compliance, he is required to report
it (Tr. 22-23).

Neither party called the shuttle car operator as a witness,
nor did they take his deposition. As a matter of fact, no testi-
mony was elicited from the inspector as to whether he even inter-
viewed the machine operator or obtained any statement from him
as to whether or not he had examined the car in question prior to
operating it, or whether he believed the condition "was obvious
or easily discernible", as claimed by the inspector. "Further,
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act of violation. I find the inspector's
